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in accordance with forms alone, but only after examining into the
real fact, the intentions of the parties in the written documents
and the declarations of witnesses. Where crimes were concerned,
the penalty varied according to the intention of the culprit. The
criminal was regarded as a public danger if he went unpunished.
Hence the judge no longer needed to wait for an accuser; it was
his duty to act ex offido - that is, in virtue of his office. It sufficed
for a crime to be denounced or become a matter of public rumour
for the suspected person to be arrested and imprisoned. The judge
then opened an inquiry (known in the Latin of the ecclesiastical
courts as inquisitio) and started the process known in French as
instruction - that is, the preliminary examination of the case.

According to the customs, the accused could not be condemned
unless he confessed the crime, or two witnesses swore that they had
seen him commit it. In order to obtain this confession the judges
were led to revive the ancient practice of torture, known in France
as the 'question3. Since the end of the fifteenth century this proce-
dure, known as 'extraordinary' because it was contrary to the
customs, had become the habitual method of the tribunals, and
it remained so till the Revolution.

Roman law revolutionized the fundamental principle of public
law. Custom, the supreme principle of the law, was regarded in
the Middle Ages as inflexible and immutable; the king himself
was bound to respect it and had no power to change it. In the
Roman law, however, the jurists numbered among the king's
counsellors found the maxim that 'What has been decided by the
prince has the force of law', and, applying this to the king of
France, they drew the conclusion that the king could make law
by his own will alone, and that the law was the work of the royal
power. From this time onward the king began to disregard the
customs and issue ordonnances (ordinances) having the force of law;
he even ended by applying to them the Roman term of 'edicts'.

5CRISIS   WITHIN   THE   CHURCH

After the death of Boniface VIII the conflict between tiie king

of France and the pope with regard to the taxation of the French

clergy resulted in the election of a bishop from the south of France

as pope, who settled at Avignon in 1308 under the protection of
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